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What is the role of an organizational ombuds? How does it differ from an ethics officer’s role? Are the two functions in competition? Are they duplicative? These sorts of questions continue to vex practitioners of organizational ethics.

Ethics or compliance officers’ and ombuds’ roles are not duplicative, nor in competition.  Each has a legitimate and necessary place in an organization, complementing and supplementing one another. An organization’s ethics strategy benefits from having both an ombuds program and an ethics and compliance office.

The ombuds’ reason for being is to provide unqualified confidentiality in order to ensure that issues such as wrongdoing surface and are resolved early without fear of retaliation.

Different core missions

The different core missions of ombuds’ and ethics officers together can create robust ethics, compliance and issue resolution systems. As a formal channel in an organization, an ethics officer is a strategic partner to management, sets and enforces policy, conducts investigations, accepts notice for the company, and keeps records.

An ombuds does none of those things. Officially informal, independent and neutral, the ombuds’ reason for being is to provide unqualified confidentiality in order to ensure that issues such as wrongdoing surface and are resolved early without fear of retaliation. By contrast, formal channels have specific responsibilities that would interfere with an ombuds’ ability to provide unqualified confidentiality and official neutrality.

One of the ways an ombuds supplements an ethics officer’s role is by providing data that are not available to other listening posts. It is the provision of unqualified confidentiality that makes this information available. Data are summarized and shielded within the bounds of confidentiality. With information that is undisclosed elsewhere, an ombuds can provide unique input to ethics officers’ policy and strategy setting.

Both ombuds and ethics officers deal with ethical conduct and business practices.  However, ombuds have a holistic view and are chartered with assisting in additional organizational issues, e.g., interpersonal conflict, performance management, control issues, security, safety, business strategy and diversity.

Ombuds operating standards

An ombuds advocates only for fairness and equity, not for any particular party.  As per The Ombudsman Association’s Standards of Practice and Code of Ethics, and the American Bar Association’s (ABA) Standards for the Establishment and Operation of Ombuds Offices, the only exception to ombuds’ confidentiality is a threat of serious harm to company reputation and/or assets or to physical safety. In this case, an ombuds would take an issue forward, preserving a person’s anonymity, if requested. The ombuds confidentiality privilege has been recognized in various courts on the basis of federal common law under Federal Rule of Evidence 501 in federal court, and also on the basis of implied contract.

The ABA’s standards for the establishment and operation of ombuds offices endorse the function:

“In 2001, [the ABA] adopted [a] resolution supporting the greater use of ‘ombuds’ to receive, review, and resolve complaints involving public and private entities.”1
“Ombuds protect: the legitimate interests and rights of individuals with respect to each other; individual rights against the excesses of public and private bureaucracies; and those who are affected by and those who work within these organizations….An organizational ombuds facilitates fair and equitable resolutions of concerns that arise within the entity.…an organizational ombuds should:….(4) be authorized to advocate for change within the entity.”2
Why people use the ombuds office

People come to an ombuds to have a completely confidential interaction without fear of retaliation. Some individuals come forward because they know that their anonymity can be kept. Some desire a conversation with a neutral who has no vested interest in a particular outcome. Some want to have an off-the-record discussion with a senior professional before deciding how to resolve an issue. Some come for help in determining how or where to surface an issue. They all know thattheir discussion with the ombuds is informal and not part of any records. Formal resolution of the issues remains the responsibility of formal channels, e.g., ethics or compliance, HR, and management. 

Many corporations have established ombuds programs proactively in order to benefit from timely, cost-effective issue escalation and resolution. Early surfacing and solving of issues help protect reputation and assets; support codes of ethics, values and compliance programs; and assist in complying with legislative requirements, e.g., U.S. Sentencing Guidelines, Sarbanes-Oxley.3 Some have established such programs under court order, or in response to wrongdoing or misconduct in order to prevent any recurrence and to send a strong message regarding the importance of

ethics and sound governance.

Organizations in a range of sectors have ombuds programs, including American Express, Coca-Cola Enterprises Inc., Columbia University, Coors Brewing Co., Eastman Kodak Company, FDIC, Halliburton, Harvard University School of Medicine, Los Alamos National Laboratory, MIT, NASD, National Institutes of Health, New York Life Insurance Co., Pace University, Sandia National Laboratories, Shell Oil Company, Stanford University School of Medicine, The Citadel, United Nations, United Technologies Corporation, and the World Bank. Recently Tyco and Tenet Healthcare have announced the creation of ombuds offices.

The only exception to ombuds’ confidentiality is a threat of serious harm to company reputation, company assets or individuals’ physical safety.

The ombuds as an agent of change

Ombuds drive change by using a systematic approach in providing specific business unit or department reporting and analysis, and summary trend and change reporting to senior leaders and the board. They do not reveal any confidential information in this reporting.  In addition, ombuds engage in specific change activities.

By analyzing ombuds trend data and linking it with business goals and performance, ombuds answer three important questions for line and formal channel leaders:

• What is the ombuds hearing?

— Continuing and emerging trends, and early warnings

— Key messages from cases.

• Why is this important?

— Linkage of ombuds issues to major business unit goals and current performance

— Analysis of implications to performance gaps

— Analysis of influences and drivers preventing unit from goal attainment

— External research relating to trends, and business performance.

• What can the leadership do about it?

— Recommendation of skill development, processes, policies or other changes needed to address root causes of trends and performance gaps. (See mock report below.)
Senior leadership and board reporting

In order to assist in change management, ombuds provide summary trend information about issues to senior leaders and to the board. Without jeopardizing confidentiality, the ombuds provides the types and categories of issues and indicates whether they are continuing or emerging. The ombuds should communicate the demographics, locations and percentage of targeted populations using the services of the ombuds. Outcome measures include percentage of issues addressed by each formal channel and potential organizational impact of issues, both financial and reputation.  Other issues can impact departments, and groups of people. Some issues impact an individual only.

Boards and senior leaders are particularly interested in changes that occur as a result of ombuds cases.  Therefore, ombuds report the percentage of surfaced issues resulting in change and the scope of those changes. Change can impact the entire organization, a group of constituents, policies, programs, or individuals.  Ombuds will enumerate the changes that have occurred and how the ombuds supported those changes.

Business Unit Mock Report    

	Ombuds Trends & Research
	Key Messages from Ombuds Cases
	Opportunities

	OMBUDS TRENDS

Leadership: 45% of issues, ↑42%

· Top 4:  Incivility, ineffective conflict, performance &  change management

· Emerging item relates to unethical behavior

ADDITIONAL INFORMATION/RESEARCH

1. Dissatisfaction w/leadership is top exit survey reason

2. 20% employees not received Code of Ethics

3. Disrespectful treatment leads to lost time at work (81%), decreased effort (32%)

4. Job change (12%)

5. Only 43% of employees believe management knows what goes on in company and only 45% think management is open to hear bad news 
	Leaders exhibit gaps in:

· Respectful behavior

· Delivering on promised support/training

· Managing conflict

· Managing change

Gaps cited most often with:

· New, remote (geo.) and/or matrixed leaders

· Leaders focusing on short term results

· Leaders who discount importance of respectfulness, conflict management, Code of Ethics
	LINE MANAGEMENT/HR

· Focus leadership selection & development on priority competencies critical to retention, e.g., respectfulness, integrity, managing conflict, managing change

· Emphasize these in appraisals and succession planning

· Make 360 feedback a priority

ETHICS OFFICE

· Reissue Code of Ethics

· Conduct training on code

· Ensure leadership competency model include ethical behaviors 

OMBUDS OFFICE

· Conduct incivility workshops

· Provide conflict management training

· Write articles for employee newsletters

OMBUDS OFFICE AND ETHICS OFFICE

· Share issue trends by location

· Coordinate change activities

· Share best practices


Specific ombuds change activities

In addition to driving change via analysis and reporting, ombuds participate in activities that help organizations address continuing and emerging risks and ethical issues. They mediate informally between concerned parties and coach channel leaders to address issues. Ombuds share best practices across all business units and formal channels, and report annually to all constituents, describing issue trends and types of changes resulting from cases.

They provide or participate in training on conflict, change management, incivility, cultural diversity, etc.  Ombuds give informal input on policies and programs (e.g., codes of ethics, privacy, and employee surveys), and they write internal and external articles for education and awareness. Additionally, ombuds participate in cross-channel discussions with ethics, human resources, audit, legal and other formal channels to share a holistic understanding of issues.

Complying with legislation and governance guidelines

Ethics officers, other corporate leaders and board members analyze processes and procedures to ensure compliance with legislation and governance guidelines. Such rules call for an ethical work environment operating under a code of conduct and for a system through which employees can surface issues without fear of retaliation. While formal channels provide reporting and documentation required by these rules, only ombuds provide the anonymity and confidentiality necessitated by the following: 4
• U.S. Sentencing Guidelines reduce penalties for organizations having “an effective program to prevent and detect violations of law…whereby employees… report…without fear of retaliation,” §8A.1.2 comment 3(k)(5).

• Sarbanes-Oxley §301 requires procedures for “the confidential, anonymous submission…of concerns regarding questionable accounting or auditing matters.” §406 mandates “prompt internal reporting to an appropriate person…of violations of the code.”5 §806 provides protection for whistleblowers and permits them to sue for retaliation against them. §1107 makes it a criminal offense to retaliate against someone who provides truthful information to the government relating to possible federal crimes.

• NYSE-Proposed Rule 303A(10) requires a company to: “encourag[e] the reporting of any illegal or unethical behavior. (…the company must ensure that…[it] will not allow retaliation for reports made in good faith.)”

• NASDAQ–Proposed Rule 4350(m) requires having “an enforcement mechanism that ensures … protection for persons reporting questionable behavior….”

Clearly, the message is that corporations must provide constituents with safety for escalation of sensitive issues and a capability for preservation of anonymity and confidentiality.

The ombuds confidentiality privilege has been recognized in various courts on the basis of federal common law.

Summary

Ethics or compliance officers and ombuds both want to ensure protection of assets and reputation through compliance, procedures, and providing the appropriate environment. Their routes to this objective supplement each other. Ombuds programs support this objective by providing unique capabilities of confidentiality, official neutrality, independence and informality.  Importantly, an ombuds program is also an early warnings system. By providing constituents a safe channel to surface issues without fear of retaliation, ombuds assist in getting issues surfaced and addressed in a timely manner, assist in changes that address continuing and emerging issues, and support compliance with legislation and governance rules. o
Footnotes:

1 ABA Report, 2003

2 ABA Standards for the Establishment and Operations of Ombuds Offices, 2001

3 The Ombudsman Association, 2003

4 Information in these sections is provided by Charles L. Howard, Esq., Shipman & Goodwin, LLP, Hartford, CT.

5 SEC Release 33-8177, Jan. 24, 2003 
BUSINESS UNIT PERFORMANCE:                    CURRENT	 GOAL


2 Year Retention Rate			                            62%	     80%


COST OF TURNOVER:


Senior Leaders – 240% salary


Middle Management – 175% salary


Associates – 50% salary


BUSINESS UNIT PERFORMANCE:                       CURRENT          GOAL


Employee Survey:  Management Effectiveness               60%              75%


People trust leaders                                              52%              75%


My leader treats me with respect                          54%              75%


My leader effectively addresses conflict                 54%              75%








BUSINESS UNIT GOAL: 


War for Talent – Retention of High Performing Employees


BARRIER: Ineffective leadership negatively affects retention of talented, high performing employees
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