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Organizational Ombudsman Program:  
A Governance and Trust Strategy
By Randy Williams and Arlene Redmond of Redmond, Williams & Associates
As strategic business partners of senior management, Human Resource professionals realize how important it is to understand management’s top-of-mind issues and provide approaches to assist the organization in closing any strategic gaps.  

Currently, company leaders and boards of directors are focusing on risk mitigation, governance and ethics strategies for very specific reasons:  1)  To avoid significant financial loss and injury to reputation due to undetected and/or unaddressed wrongdoing, similar to that recently experienced by WorldCom, Enron, Tyco, Tenet, and the New York Times; 2) to comply with legislation and new governance guidelines; and  3) to restore public trust and retain the trust of their employees and other key stakeholders
Avoidance of Significant Financial Loss and Injury to Reputation

Senior leaders within an organization need to ensure that they have processes and a culture that enable early warning identification and timely resolution of wrongdoing and unethical behavior.  Currently, employees’ trust is low, and they fear retaliation if they bring observed wrongdoing forward.  As found in a 2003 survey of national business ethics by the Ethics Resource Center, twenty-two percent of employees reported they have observed misconduct, and thirty-five percent reported that do not report observed misconduct mainly because they believed no action would be taken or because they feared their report would not  be kept confidential.  Of those who did report misconduct, forty-two percent were not satisfied with the response.

In an earlier study (Organization Integrity Survey, 2000), KPMG found that conditions in the work place may be conducive to unethical behavior. Employees ascribed the origins of unethical behavior to working in an environment with cynicism, diminished morale or indifference (73% frequency of mention); striving to meet schedules or deadlines (70%); trying to meet unrealistic goals (65%); and attempting to succeed in one’s career or move up the ladder (56%).

In the same study, KPMG found “management is perceived as unable or unwilling to deal with unethical conduct.”  Only forty-three percent of employees believe their CEOs and other senior management know what types of behavior goes on in the company, and only forty-five percent of employees believe that management is approachable with bad news.

Further, as reported by Time/CNN Harris Interactive (December, 2002), concern about bringing issues forward is prevalent. The public believes that there is adverse impact on whistle-blowers.  Eighty-seven percent of the public thinks whistle-blowers face negative consequences most/some of the time at work, such as being fired or treated poorly.
Clearly, Human Resources executives have the opportunity to help a corporation set an ethical tone, implement ethical practices, and escalate wrongdoing that could damage corporate assets.
Compliance with Legislation and Governance Guidelines

Corporate leaders and board members are analyzing processes and procedures to ensure that they are complying with legislation and governance guidelines.  These laws and rules emphasize the need to have ethical work environments operating under principles of a code of conduct.  They also call for systems where employees can bring issues without fear of retaliation.
· U.S. Sentencing Guidelines provide for reducing penalties for organizations that have “an effective program to prevent and detect violations of law.”  Step five of seven essential steps states: “The organization must have taken reasonable steps to achieve compliance with its standards, e.g., by having in place and publicizing a reporting system whereby employees and other agents could report criminal conduct by others within the organization without fear of retaliation.”  §8A.1.2 comment 3(k)(5)  
· The Sarbanes-Oxley Act requires each audit committee to establish procedures for “the confidential, anonymous submission by employees of the [company] of concerns regarding questionable accounting or auditing matters.” (§301)  The Act further mandates that a code of ethics for senior financial officers include mechanisms for “the prompt internal reporting to an appropriate person or person identified in the code of violations of the code” (§406, as described in SEC Release 33-8177, Jan. 24, 2003) and makes it a criminal offense to retaliate against or interfere with employment of someone who provides truthful information relating to possible federal crimes. (§1107)
· Proposed NYSE Rule 303A(10) requires adoption of a code of business conduct, among other things, to: “encourag[e] the reporting of any illegal or unethical behavior. (To encourage employees to report such violations the company must ensure that employees know that the company will not allow retaliation for reports made in good faith.)”
· Proposed NASDAQ Rule 4350(m) requires adoption of a code of conduct that includes “such standards as are reasonably necessary to promote the ethical handling of conflicts of interest, full and fair disclosure and compliance with laws, rules and regulations….”  It further requires such code of conduct to contain “an enforcement mechanism that ensures….protection for persons reporting questionable behavior…”
· Business Roundtable Principles of Corporate Governance state:  “A corporation should have a code of conduct with effective reporting and enforcement mechanisms.  Employees should have a means of alerting management and the board to potential misconduct without fear of retribution, and violations of the code should be addressed promptly and effectively.” (May, 2002)

These regulations and guidelines give a clear message that corporations have to take major steps to improve communications lines and vehicles, particularly for the transmission of potentially deleterious information.  HR can guide a corporation in this process.

Restoration of Public Trust
Corporate leaders and board members are faced with finding ways to deal with the major damage to public trust caused by the recent scandals.  Based on the results of the study undertaken by The Conference Board Commission on Public Trust and Private Enterprise (Findings and Recommendations, 2003), there can be little doubt that trust has been damaged.  Forty-six percent of the respondents thought that every company is involved in incidents of corporate wrongdoing, with only sixteen percent reporting they thought it was just a few bad apples.  Additionally, thirty-eight percent expected more wrongdoing to come.  Among people who can be trusted, only twenty-three percent felt the CEOs of large corporations could be trusted, above car dealers (15%), but not by much.  Finally, seventy-nine percent reported they believed the incidence of top executives of large corporations taking improper actions to help themselves at the expense of the corporation was very or somewhat widespread.  
The data suggest that HR may have an opportunity to help influence perceptions of the prevalence of wrongdoing, build trust in CEOs, and change the beliefs about the incidence of malfeasance among top executives.
Organizational Ombudsman:  A Program for Issue Escalation and Resolution  
In order to avoid significant financial loss or injury to reputation, comply with legislation and governance guidelines, and restore trust, an organization needs a barrier-free process that brings forward previously unreported criminal or unethical behavior, policy violations or ineffective leadership.  Such a system should enable the early surfacing of issues, eliminate the fear of retaliation, and lead to effective issue resolution and systemic change.

HR has the opportunity to present to management a strategy that fulfills these criteria.  That strategy is to establish a confidential, neutral, informal and independent organizational Ombudsman Program that adds complementary capabilities to those of Human Resources, Audit, Ethics, Compliance, Security and other formal channels.  The unique characteristics of organizational Ombudsman programs enable an organization to have the type of issue escalation and resolution mechanism that is necessary to rebuilding and maintaining trust in corporations.  Exhibits 1 and 2 summarize the differentiation and distinguishing factors of the roles of an organizational Ombudsman vs. HR and other channels.
Exhibit 1:  Differentiation of Roles:  Organizational Ombudsman vs. Other Channels
	Role/Responsibility


	HR & Other 
Formal Channels
	Organizational

Ombudsman

	Strategic partner to management


	√
	

	Sets and enforces policy


	√
	

	Reports to/represents formal channel


	√
	

	Performs formal investigations


	√
	

	Accepts notice for company


	√
	

	Keeps records


	√
	

	Acts as proactive change agent


	√
	√

	Reports directly to CEO & Board (e.g., Audit Committee)

	
	√

	Provides complete confidentiality


	
	√

	Confidentiality privilege has been recognized


	
	√

	Has official neutrality


	
	√

	Is independent and informal


	
	√


It is important that Human Resources professionals know that Ethics Officer and organizational Ombudsman roles complement each other, do not function in the same way, and should not be conceptually grouped together.  Unlike an Ombudsman, an Ethics Officer is not neutral in mission, has the duty to conduct investigations, act on information it receives, keep formal records, and cannot keep anonymity or confidentiality on certain issues.

Exhibit 2:  Distinguishing Factors of Roles

	Role/

Responsibility
	HR and Other 
Formal Channels
	organizational 
Ombudsman


	Strategic partner to management

	Yes.  Role is to help run company
	No.  Independent.  Safety net/early warning system

	Policy setting and enforcement

	Yes.  Create, monitor and help execute policy
	No.  Provides input to influence policy parameters; identifies gaps in execution

	Report to or represent formal channels

	Yes.  Formal channel and is agent of management
	No.  Independent.  Not an agent of the company

	Investigation

	Yes.  Have a duty to investigate.  Investigations are formal and part of record.

	No.  May make inquiries.  No duty to investigate or act on information it receives. 

	Accept notice for company

	Yes.  Part of formal structure of company
	No.  Informal, off-the-record & independent

	Record keeping

	Yes.  Have documenting and compliance responsibilities requiring formal records
	No.  No records kept



	Proactive change agent

	Yes.  Identify opportunities, and design and execute changes limited to specific functional responsibility, e.g., Ethics, HR, Compliance, Audit


	Yes.  Provides organization-wide issue trends & early warnings; helps drive change and participates in change initiatives

	Report to CEO and to Board (e.g., Audit Committee) 

	Maybe.  Relates to Board as part of management

	Yes.  Direct access to the board.  Is not part of management


	Complete confidentiality & confidentiality privilege
	No.  Cannot guarantee confidentiality as a formal channel, considered by the courts as “an agent of management” and must act on information that it receives
	Yes.  Not an agent of company or a formal channel; can offer confidentiality, since that is a condition of establishing an Ombudsman program.  Ombudsman privilege has been recognized

	Official neutrality

	No.  Enter situations neutrally, but investigate and generate findings

	Yes.  Remains neutral; advocates for a fair process not for any party


Hotlines, while allowing anonymous comments to be made, are too passive to be truly effective.  Hotlines, unlike Ombudsmen, lack the immediacy of reporting to the CEO and board, needing to go through chains of command to escalate information.  In addition, they are often staffed with employees or outsourced individuals who do not have extensive management experience, perspective and competencies.  Moreover, it is not their charter to probe, obtain sensitive information, hold interactive discussions, or to coach on options and approaches for surfacing issues effectively and to the appropriate channel.  As a remote resource, it difficult for them to build the reputation and trust required for employees to come forward without fear of retaliation.  Also, hotlines, unlike Ombudsman, do not drive change to prevent recurring issues.
Issue Escalation:  Reasons People Choose to Go to the Ombudsman Office 
People choose to go to the Ombudsman office to take advantage of the unique capabilities it provides.  It is mainly the confidentiality and official neutrality of the Ombudsman that led to the importance of the function in corporate governance.  The structure and function of the Ombudsman office is designed specifically to preserve confidentiality and anonymity:
Complete Confidentiality
Employees using the Ombudsman office (“inquirers”) want to ensure they can have a confidential conversation without the fear of retaliation.  After the conversation, the employee may decide to surface the issue directly. The Ombudsman Association research shows that when the Ombudsman takes a case forward, in fifty-four percent of the cases, he or she is asked to keep inquirers’ anonymity. The Ombudsman office is not a part of the formal management structure; this allows it to provide complete confidentiality and neutrality.  Ombudsman confidentiality privilege has been recognized in various courts on the basis of federal common law under Federal Rule of Evidence 501 in federal court and also on the basis of implied contract. 

Inquirers are informed of the exceptions to Ombudsman confidentiality.  An organizational Ombudsman is obligated to take forward any issue related to the threat of physical harm or material harm to corporate assets (financial, image, human, other).  S/he will try to keep the inquirer’s anonymity if that has been requested, but issues that fall into one of these exception categories must be taken forward.

Official Neutrality

Employees seek to have conversations with a neutral party who does not have a vested interest in a particular outcome. An Ombudsman is a designated neutral in the company and is an advocate for fair process, and not for any particular party.  In order to ensure neutrality and provide unfiltered feedback, the Ombudsman reports directly to an executive officer (CEO, President) and a committee of the Board of Directors (Audit).  When the Ombudsman surfaces concerns to formal channels, s/he remains neutral and is not an advocate for the individual or management. 

Informality/Off-the-Record Discussions
Employees often want to have an off-the-record discussion with a seasoned, senior professional before they decide on their issue resolution action. An Ombudsman office is informal and off-the-record.  Ombudsman conversations are not documented or recorded in any way.  Informality means that the Ombudsman does not own, make or change policies and procedures.  Ombudsman can have discussions with the policy owners and generate options, but the decision remains with the policy owners.  Also, the Ombudsman office is not considered a part of management.  Importantly, it is the one place where the company is not put on notice when an employee reveals information about issues such as sexual harassment.
Coaching
Frequently an employee does not know how to take the issue forward.  The Ombudsman serves as a neutral coach in helping the employee understand the nature of the issue and to constructively take forward those that need to be surfaced. 
Options

Often the employee does not know where to surface the issue within the organization. The Ombudsman has a holistic, organization-wide view of the policies, procedures and resources for resolution.  The issues brought to an Ombudsman are under the formal purview of all the various formal channels including HR, Security, Medical, EAP, Finance, Audit, Legal, Compliance, Line Management and other organizational channels.

Operationally, the Ombudsman probes to understand the nature of the concern brought forward, and co-creates with the inquirer options for escalation and resolution.  The inquirer chooses an option and, usually, the issue is handled by a formal channel. Research by the Ombudsman Association (2003) indicates that forty percent of issues coming to the Ombudsman office are addressed by HR, thirty-eight percent are addressed by line management and the rest are handled by Ethics/Compliance, Audit, Security and other channels.
Issue Resolution

Organizational Ombudsman and HR have a cooperative relationship to address issues and drive change.  The Ombudsman, HR and other channels interface to resolve many of the issues that emerge in the Ombudsman office, sharing non-confidential information and issue trend data and discussing options for next steps.  Also, in the issue resolution process, an Ombudsman can perform informal mediation or shuttle diplomacy between the inquirer and the resolution channel.
Exhibit 3:  Changes Resulting from Ombudsman Role

	Compliance Problems Fixed
	Employee Retention and Productivity Improved
	Systemic Change Initiated

	Violations of company policies, code of conduct, and local laws halted

Misrepresentations and incorrect financial reporting corrected

Discrimination and harassment lawsuits avoided

Fraudulent vendor relationships stopped

Health and safety issues resolved


	Leaders terminated or reassigned due to inappropriate behavior

Conflicts resolved

Business processes improved


	Improved performance management processes
Improved control/compliance systems

Greater accountability for compliance with the code of ethics and business practices

More effective change management execution




Change Agent Role

An organizational Ombudsman is charged with effecting systemic change in addition to assisting inquirers with individual concerns.  An Ombudsman spots trends and early warnings; seeks to get to root causes; links issue to performance gaps and business objectives; and discusses options for change with management, HR and other formal channels to prevent recurrence.  An Ombudsman shares best practices; conduct workshops and training on the causes and management of conflict; and provides informal input to task forces addressing workforce and code of ethics issues. Examples of broad changes that have been initiated from Ombudsman cases and the change agent role of the Ombudsman are given in Exhibit 3.

Evaluation of an Ombudsman Office
Important to HR professionals and other executives is the ability to evaluate the performance of a program that they recommend.  Methods for measuring the effectiveness of the Ombudsman office in issue escalation and resolution do exist.  For issue escalation, the most common metrics include:  
· Awareness:  e.g., percentages of employees that know about the office, would use it or 
recommend it to others
· Utilization:  e.g., demographics of inquirers compared to employee population
· Case management:  e.g., satisfaction of inquirers and channels with confidentiality, informality, neutrality of Office
· Cost effectiveness:  e.g., cost per employee, cost per case, savings in litigation costs
For issue resolution, the most common metrics include:

· Impact: e.g., percentage of issues that are emerging vs. continuing, percentage of issues that have significant financial, people or reputation impact to the organization
· Scope of change: e.g., percentage of change resulting from Ombudsman cases. 
· Percentage and types of change: impact to the whole organization, creation of policy or program change, or effect on only the individual.
CONCLUSION
Interest in Ombudsman programs is growing as corporations become increasingly focused on the need to build trust and concentrate on corporate governance.  Recent research by The Ombudsman Association has shown there are five major reasons corporate programs have been started.  First is the desire to be proactive in protecting the organization’s reputation and assets.  Ranking second and third are the fulfillment of a need identified by key constituents within the organization and support for the organization’s compliance/ethics program.  The final two reasons are reaction to identified wrongdoing or misconduct, and support for legislative requirements, e.g., U.S. Sentencing Guidelines, and the Sarbanes-Oxley Act.
Each of these reasons is related to building trust, mitigating risk and enhancing corporate governance.  Some corporations have instituted Ombudsman offices in response to malfeasance.  However, over the years, many have instituted Ombudsman programs proactively in order to ensure that issues get escalated and resolved in the most timely, cost effective manner.  In fact, having an Ombudsman office clearly shows senior executives’ intent to have malfeasance surfaced and their lack of criminal intent.  HR professionals have the opportunity to increase their strategic role in corporate governance by presenting to senior management and the board the unique capabilities an Ombudsman program can bring to their organization, and suggesting program implementation. 









� This section is based on various writings and presentations of Charles L. Howard, Esq., Shipman & Goodwin, LLP, Hartford, CT.
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